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Regional Administrator Kim Stille 
Occupational Safety and Health Administration 
Two Pershing Square Building 
2300 Main Street, Suite 1010 
Kansas City, MO 64108 
(Via email) 

cc: Doug Kalinowski, National Office (via email) 

November 13, 2020 

Re: Iowa OSHA Complaint About State Program Administration (CASPA)  

Dear Ms. Stille: 

The undersigned labor unions, civil rights organizations, faith-based organizations, and a 
non-profit labor management cooperation committee collectively advocate for the rights of 
workers, immigrants, Black people, Latinos, and other people of color in the state of Iowa. In 
filing this Complaint about Iowa OSHA, we urge you to open an immediate investigation into 
these charges. Workers’ lives and health hang in the balance. We are requesting that Federal 
OSHA fully investigate these charges and require Iowa OSHA to change its policies and 
procedures to correct the deficiencies set forth below. 

Introduction and Summary 

Iowa OSHA has a legal responsibility to assure safe and healthful working conditions for 
workers in Iowa. However, Iowa OSHA has abdicated this responsibility. The Iowa OSHA 
program is required to be at least as effective as Federal OSHA.1 But Iowa OSHA falls far short 
of the protections offered by Federal OSHA. Iowa OSHA has failed to protect workers during 
this pandemic. The agency’s enforcement provisions and policies are inadequate and the agency 
fails to follow its own procedures. This has left workers unprotected from hazards that can cause 
serious physical harm or death. 

During this pandemic and in years before, Iowa OSHA has failed to protect workers by 
refusing to initiate on-site inspections in response to worker complaints about serious and deadly 
hazards that caused physical harm.  

1 See 29 U.S.C. § 667(c); see also OSHA, State Plan Frequently Asked Questions, 
https://www.osha.gov/stateplans/faqs (“OSHA monitors and evaluates State Plans annually 
through the Federal Annual Monitoring Evaluation (FAME) process. This process is used to: 
determine whether the State Plan is continuing to operate at least as effectively as OSHA, track a 
State Plan's progress in achieving its strategic and annual performance goals, and ensure that the 
State Plan is meeting its mandated responsibilities under the Act and other relevant regulations.”) 
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As of October 4, 2020, workers had filed 148 COVID-19 related complaints alleging 
dangerous working conditions with Iowa OSHA.2 Only five of these cases (or approximately 
three percent) resulted in an inspection; the other 97 percent were closed without any 
investigation at all.3 After failing to conduct timely investigations or enforcement actions to 
protect Iowans in response to those worker complaints, outbreaks occurred among workers, their 
families, and their larger communities. In seven additional cases, media coverage of 
outbreaks finally triggered Iowa OSHA to take action.4  
 

However, even those seven Iowa OSHA COVID-19 related inspections of meatpacking 
plants that followed media or elected official referrals were completely inadequate and failed to 
protect workers.5 
 

Immigrants, Black, and Latinx Iowans have been among those hardest hit by COVID-19 
in Iowa. This reflects the demographics of Iowans who fill front-line, essential worker roles, 
including in meatpacking facilities, the sites of numerous major COVID-19 outbreaks in Iowa 
communities.6 Nationwide, 44.4 percent of meatpacking workers are Latinx, and 25.2 percent are 
Black.7 

                                                   
2 See US Dept. Of Labor, COVID-19 Complaint Data, Previous Weekly Reports, “Closed 

Safety and Health Complaint Data” (As of October 4, 2020), 
https://www.osha.gov/foia/archived-covid-19-data [hereinafter October 4, 2020 OSHA Records]. 
The number of Iowa complaints were found by sorting for “IOWA” in the “Establishment Name 
Site City-State-Zip" field of the October 4, 2020 excel spreadsheet. 

3 See Id. Of the 148 total Iowa complaints, only those 5 complaints of the 148 total Iowa 
complaints that contain a number in the “Insp. ID” column were inspected. 

4 See Laura Belin, BLEEDING HEARTLAND, Iowa OSHA visits two more meatpackers; 
other plants cleared with no inspection (Jun. 3, 2020), 
https://www.bleedingheartland.com/2020/06/03/iowa-osha-visits-two-more-meatpackers-other-
plants-cleared-with-no-inspection/. 

5 See id.; see also infra Part 2.  
6 See, e.g., Tony Leys, Coronavirus Infects More than 1,600 Workers at Four Iowa 

Meatpacking Plants, DES MOINES REGISTER (May 5, 2020), 
https://www.desmoinesregister.com/story/news/health/2020/05/05/coronavirus-infects-
thousands-iowa-meatpacking-plant-workers-covid-19-waterloo-perry/5170796002/  
(“Meatpacking plants have been at the center of several COVID-19 outbreaks around Iowa and 
the nation this spring. Workers in the plants stand close together all day, and critics say the 
companies did a poor job of protecting them from the virus’ spread.”); Tommy Birch, As 
Coronavirus Spikes in Black Hawk County, Local Officials Blast Tyson Foods for Not Closing its 
Waterloo Plant, DES MOINES REGISTER (Apr. 17, 2020), 
https://www.desmoinesregister.com/story/news/health/2020/04/17/tyson-foods-black-hawk-
county-govonor-kim-reynolds/5151840002/ (reporting on local officials attributing the 
community spread of Covid-19 to the Tyson meatpacking plant in Waterloo, Iowa).  

7 Shawn Fremstad, Hye J. Rho, & Hayley Brown, Meatpacking Workers are a Diverse 
Group Who Need Better Protections, CENTER FOR ECONOMIC AND POLICY RESEARCH (Apr. 29, 
2020), https://cepr.net/meatpacking-workers-are-a-diverse-group-who-need-better-protections/; 
see also Patricia Cohen, Immigrants Keep an Iowa Meatpacking Town Alive and Growing, N.Y. 
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Black and Latinx workers, including immigrants, work in the most dangerous jobs. This 

year, the Bureau of Labor Statistics reported that Black and Latinx workers suffered higher 
fatality rates than other workers. In its latest release, the Bureau found that the number of Black 
workers killed on the job in 2018 increased 16 percent, from 530 to 615, the highest total since 
1999.8 51.5 percent of frontline meatpacking workers are immigrants.9 

  
Overall worker fatality rates in Iowa are much higher than the national average.10 New 

research documents that the fatality rate of workers in Iowa is 40 percent higher than the national 
average.11 Iowa OSHA’s abdication of its duty to ensure employers are providing safe conditions 
has had a direct impact on those working in the harshest and most dangerous conditions.  
 

Despite many COVID-19 infections among Iowa meatpacking workers, Iowa OSHA has 
not issued any safety citations; instead, it has only issued a single citation for a record keeping 
violation.12 Federal OSHA, in contrast, has issued two citations to meatpacking companies for 
safety violations: one to Smithfield Foods for a plant in South Dakota and the other to JBS for a 
plant in Colorado.13 OSHA found that these plants failed to maintain a workplace “free from 
recognized hazards that were causing or likely to cause death or serious physical harm to 
employees in that employees were working in close proximity to each other and were exposed 
to” the coronavirus.14  

 

                                                   
TIMES (May 29, 2017), https://www.nytimes.com/2017/05/29/business/economy/storm-lake-
iowa-immigrant-workers.html (reporting that the majority of the 2,200 Storm Lake, Iowa’s 
meatpacking plant workers were Latino, Asian, and African immigrants). 

8 Census of Fatal Occupation Injuries News Release, U.S. BUREAU OF LABOR STATISTICS 
(Dec. 17, 2019, 10:00 AM EST), https://www.bls.gov/news.release/archives/cfoi_12172019.htm. 

9 Id. 
10 Death on the Job: The Toll of Neglect, AFL-CIO (Oct. 2020), 196, 

https://aflcio.org/sites/default/files/2020-10/DOTJ2020_Final_100620_nb.pdf. 
11 Id. 
12 Associated Press, After Inspecting 5 Meatpacking Plants with COVID-19 Outbreaks, 

Iowa Regulators Only fine $957, GAZETTE (Sept. 24, 2020), 
https://www.thegazette.com/subject/news/business/after-inspecting-5-meatpacking-plants-where-
thousands-of-workers-were-sickened-iowa-regulators-issue-one-fine-957-20200924. A 
widespread COVID-19 outbreak in the Iowa Premium Beef Plant in Tama, Iowa resulted in 338 
workers becoming sick with COVID-19 out of 850 total workers.12 Surprisingly, despite the high 
number of infected workers, in August, the plant was fined not for a safety violation but for a 
record keeping violation. They were fined for “failing to keep a required log of workplace-
related injuries and illnesses, and for failing to provide the document within four hours after 
inspectors requested it. The plant ended up paying a mere $957 in a settlement and was labeled 
as “other-than-serious.” Id. 

13 Washington Post, Hundreds of COVID-19 Deaths Later, Feds Fine 2 Slaughterhouses, 
GAZETTE (Sept. 13, 2020), https://www.thegazette.com/subject/news/business/hundreds-of-
covid-19-deaths-later-feds-fine-2-slaughterhouses-20200913. 

14 Id. 



4 

As this Complaint will detail, Iowa OSHA failed to follow its own standards to inspect 
formal complaints and complaints of imminent dangers regarding COVID-19 at meatpacking 
plants, health care facilities, and nursing homes as it was required to do. This Complaint will also 
detail that Iowa OSHA’s failure to protect workers during the current pandemic is unfortunately 
consistent with a pattern of failing to adequately respond to complaints warranting inspections 
preceding the COVID-19 pandemic that we found in Iowa OSHA’s failure to properly classify 
and inspect complaints regarding imminent hazards at construction worksites. 

We respectfully request that federal OSHA undergo a full investigation into the following 
complaints regarding Iowa OSHA:  

1. Iowa OSHA failed to follow its own procedures. Both during the pandemic and in years 
before, Iowa OSHA failed to conduct on-site inspections in response to complaints of 
hazards that have caused or could cause serious physical harm or death to workers, in 
violation of their own procedures. During the pandemic, Iowa OSHA’s failure to inspect 
meatpacking plants and nursing homes resulted in great numbers of workers being infected 
with COVID-19, the spread of COVID-19 into the community from the workplace, and 
deaths of workers.

2. When Iowa OSHA did conduct on-site inspections following COVID-19 complaints, those 
investigations were inadequate.

3. Iowa OSHA enforcement provisions and policies are inadequate.
4. Iowa OSHA has made it too difficult for workers to file complaints with the agency, thereby 

abridging worker rights and failing to be “as effective as” federal OSHA.
5. Iowa OSHA has too few inspectors who perform on-site health and safety investigations.
6. Iowa OSHA fails to provide sufficient information to complainants regarding the outcome 

of their complaints.

Complainants have exhausted all applicable state remedies regarding these complaints. See 
29 CFR § 1954.20(c)(2)(iii). State remedies are inadequate because they were meant to address 
individual cases and single instances of commissioner failure, not the systemic failures raised in 
this Complaint. See, e.g., Iowa Code § 88.11. 

These complaints are set forth in detail below. 

1. Iowa OSHA failed to follow its own procedures. Both during the pandemic and in
years before, Iowa OSHA failed to conduct on-site inspections in response to
complaints of hazards that have caused or could cause serious physical harm or
death to workers, in violation of their own procedures. During the pandemic, Iowa
OSHA’s failure to inspect meatpacking plants and nursing homes resulted in great
numbers of workers being infected with COVID-19, the spread of COVID-19 into
the community from the workplace, and the deaths of workers.

Evidence of COVID-19 Related Failures 

As of October 4, 2020, workers had filed 148 COVID-19 related complaints alleging 
dangerous working conditions with Iowa OSHA. Only five of those complaints resulted in an on-
site inspection by the agency: Tyson Fresh Meats in Waterloo; Carry-On Trailer Inc. in Missouri 
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Valley, TPI Composites in Newton; Titan Tire in Des Moines; and Prestage Foods in Eagle 
Grove.15 Instead, in violation of their own procedures, the agency closed the other 143 employee 
complaints related to COVID-19 without conducting on-site inspections.  

Stunningly, and in violation of OSHA’s standards to inspect complaints classified as 
formal that allege a violation of the law that exposes workers to serious physical harm, 33 of 36 
of the closed complaints that were classified as formal never received an on-site inspection.16 
The Iowa OSHA Field Operations Manual provides that all complaints classified as formal be 
inspected.17 We do not have all of the records to know how Iowa OSHA handled each formal 
complaint that was supposed to be inspected, but our review of open records responses showing 
how Iowa OSHA responded to COVID-19 complaints regarding meatpacking plants showed that 
the agency typically merely sent each employer a letter, and then closed the case.18  

A clear pattern of Iowa OSHA’s response to the COVID-19 crisis has emerged: many of 
the inspections Iowa OSHA has done have only occurred after substantial media coverage or 
political pressure following outbreaks, instead of being done in a timely manner in response to 
worker complaints themselves. As of June 3, 2020, there have been a total of seven inspections 
of meatpacking plants, with at least two additional plants not receiving an on-site inspection 
despite Iowa OSHA categorizing them as formal complaints.19 Of the seven inspections that have 
taken place as of June 3, 2020, one was spurred by a complaint of state lawmakers, and the 
remaining six were media referrals.20 This pattern creates a perception among Iowa workers that 
Iowa OSHA is only motivated to investigate dangerous working conditions after significant 
public pressure.  

Further, many of the complaints classified as non-formal by Iowa OSHA should have 
been inspected, according to Iowa OSHA’s own standards providing that an inspection should be 
conducted if the complaint “alleges that an imminent danger situation exists.”21 Just a few 
examples include:  

15 See October 4, 2020 OSHA Records, supra note 2. The number of Iowa complaints 
were found by sorting for “IOWA” in the “Establishment Name Site City-State-Zip” field of the 
October 4, 2020 excel spreadsheet. Of the 148 total complaints that contain a number in the 
“Insp. ID” column, only five were inspected.   

16 Id. The 148 Iowa complaints were further sorted by the “Formality” field to identify 36 
formal complaints. Of these, only 3 were among the 5 total that Iowa OSHA inspected.  

17 Iowa OSHA, Field Operations Manual [hereinafter FOM], Ch. 9-3 at § I.C (1) 
(“Criteria Warranting an Inspection”) (Feb. 11, 2018),  
https://www.iowaosha.gov/sites/authoring.iowadivisionoflabor.gov/files/12%20-%20chpt9.pdf. 

18 See Appx. Exs. 3, 7, 9, 14, 15, and 16.  
19 Belin, supra note 4. 
20 Id. 
21 Iowa OSHA, FOM, Ch. 9-3 at § I.C (4) (“Criteria Warranting an Inspection”) (Feb. 11, 

2018). 
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• Community Choice Credit Union, where the complaint alleged that “[v]ulnerable
employees are exposed to Covid-19 virus in the workplace. Employees with health
concerns such as pregnancy, asthma, and/or hepatitis are required to work in a call center
despite some employees having a note from their personal doctor confirming their
vulnerable health condition.”

• Prairie Farms Dairy, where the complaint alleged that “[t]he facility is not cleaned and
disinfected following positive COVID-19 cases.”

• Ryan Companies, where the complaint alleged that “[s]everal employees tested positive
for COVID-19. About a dozen employees have symptoms. Employees are given a phone
number to call to get tested but some employees cannot get a test. . . Some employees are
not wearing masks. 6 feet distancing is not maintained at stairways and in break areas. . .
handwashing stations run out of hand sanitizer and are not refilled.”

• Care Initiatives, where the complaint alleged that “[e]mployees that call into facility, due
to elevated temperature and other symptoms (sore throat, dizziness, nausea, etc...) are told
they must come to work. Employees exhibiting these symptoms could result in Covid-19
infection of other employees in the facility.”22

Iowa OSHA’s failure to conduct on-site inspections, in violation of its own standards, has
endangered Iowa workers, their families, and their communities. After many of these types of 
imminent danger complaints were closed with no on-site inspection, outbreaks occurred in the 
facilities, resulting in thousands of workers becoming seriously ill. Nowhere have these failures 
been more tragic than in Iowa nursing homes and meatpacking plants. Yet these are consistent 
with a broader failure on Iowa OSHA’s part to investigate imminent danger complaints, as 
demonstrated by its response to complaints in Iowa’s construction industry predating the 
COVID-19 crisis. These three categories are discussed in turn below. 

Iowa OSHA’s Failure to Investigate Nursing Home Complaints 

Workers in several nursing homes and medical facilities in Iowa filed formal complaints 
related to COVID-19 hazards at work, but Iowa OSHA did not conduct an on-site inspection of 
any of them. A glaring example of Iowa OSHA’s failure to protect workers is the complaint filed 
on July 3, 2020 regarding the Good Shepherd Health Center nursing home in Mason City.23 An 
inspection should have been conducted on two grounds, either of which was sufficient to require 
an inspection. First, Iowa OSHA classified this complaint as formal.24 Second, the complaint 
provided “reasonable grounds to believe either that a violation of the Act or OSHA standard that 
exposes employees to physical harm exists, or that an imminent danger of death or serious injury 
exists.”25 The complaint stated: “employees are working even if they have tested positive for the 

22 October 4, 2020 OSHA Records, supra note 2. 
23 Id. Search for “Good Shepherd Geriatric” to locate complaint. 
24 Id.; see also Iowa OSHA, FOM, ch. 9-4, at § I.C(1). 
25 Iowa OSHA FOM, at ch. 9-4, at § I(C)(10). 
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COVID virus.”26 This statement indicated that workers were exposed to hazards that have 
caused or were likely to cause serious physical harm and death.27  

After Iowa OSHA closed the complaint without an inspection, that nursing home became 
the site of the largest known active outbreak in Iowa nursing home facilities. The nursing home 
has 180 residents, and as of August 13, 2020, 122 resident and staffers had been infected with 
COVID-19.28 Had Iowa OSHA followed its own standards and inspected the Good Shepherd 
Health Center, it could have taken timely enforcement action to try to protect workers, residents, 
and the community from the outbreak which occurred shortly after the July 3, 2020 complaint. 

Iowa OSHA’s Failure to Investigate Meatpacking Plants 

COVID-19 has spread throughout Iowa meat and poultry processing plant workers at an 
alarming rate. The Midwest Center for Investigative Reporting and other news sources have 
reported that 3,840 meatpacking workers in Iowa have tested positive for COVID-19; many 
were hospitalized and some have died.29 This is primarily due to a combination of the proximity 
of workers who stand close together for hours at a time on the line and harmful leave policies 
that push workers to come to work sick.30  

The number of Iowa Tyson meatpacking workers who have contracted COVID-19 
illustrate the impact of these hazards. 1,031 workers in the Waterloo plant are known to have 
tested positive for COVID-19; as did 522 workers in the Columbus Junction plant, and 730 
workers (amounting to 58 percent of tested workers) at the Perry plant.31  

26 October 4, 2020 OSHA Records, supra note 2. 
27 OSH Act of 1970, Pub. L. 91-596, § 5(1)(a), 84 Stat. 1590 (amended 2004). 
28 Clark Kauffman, COVID-19 Infections in Iowa Nursing Homes are Up 66% in Three 

Weeks, IOWA CAPITOL DISPATCH (Aug. 13, 2020), 
https://iowacapitaldispatch.com/2020/08/12/covid-19-infections-in-iowa-nursing-homes-are-up-
66-in-three-weeks/.

29 Donnelle Eller, $750,000 donation to help immigrant farmworkers, meatpacking 
workers struggling with COVID-19 in Iowa, DES MOINES REGISTER (Oct. 13, 2020), 
https://www.desmoinesregister.com/story/money/agriculture/2020/10/13/covid-iowa-immigrant-
meatpacking-farmworker-aid-anonymous-donation/3639309001/; Leah Douglas, Mapping 
Covid-19 outbreaks in the food system, FOOD & ENVIRONMENT REPORTING NETWORK (Apr. 22, 
2020), https://thefern.org/2020/04/mapping-covid-19-in-meat-and-food-processing-plants/.   

30 See Leys, supra note 6; Heather Schlitz, Meatpacking workers say attendance policy 
forces them to work with potential Covid-19 symptoms, MIDWEST CENTER FOR INVESTIGATIVE 
REPORTING (Oct. 20, 2020), https://investigatemidwest.org/2020/10/20/meatpacking-workers-
say-attendance-policy-forces-them-to-work-with-potential-covid-19-symptoms/  

31 Id.; see also Donnelle Eller, Number of Workers with Coronavirus at Waterloo Tyson 
Plant More than Double Earlier Figure, DES MOINES REGISTER: AGRICULTURE (May 8, 2018, 
2:47 PM CT), https://www.desmoinesregister.com/story/money/agriculture/2020/05/07/infected-
workers-waterloo-plant-more-than-double-earlier-figure/3092376001/; Ryan J. Foley, Outbreak 
at Iowa Pork Plant Was larger than State Reported, WASH. POST: BUS. (July 22, 2020), 
https://www.washingtonpost.com/business/outbreak-at-iowa-pork-plant-was-larger-than-state-
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Iowa OSHA failed to protect workers in Iowa meatpacking plants by failing to conduct 
inspections in response to complaints. A few of the numerous examples of this problem are 
highlighted below, but we request that Federal OSHA examine Iowa OSHA’s response to every 
meatpacking complaint filed concerning COVID-19.  

JBS/Swift Pork Processing Plant-Marshalltown, Iowa 
On April 1, 2020 the League of United Latin American Citizens (LULAC) contacted 

Iowa OSHA, asking it to provide clear and uniform guidelines to the JBS Meatpacking Plant in 
Marshalltown and elsewhere due to unsafe working conditions.32 The complaint stated 

“1. Employees are exposed to COVID-19 due to the high density of employees that work 
in close proximity. This includes most cutting rooms, processing rooms, break rooms, 
dressing rooms. Employees are still working shoulder to shoulder. 
2. Employees are limited on their personal protective equipment.
3. Employees are required to work with signs and symptoms of COVID-19.”33

This complaint alleged that workers were exposed to potentially serious physical harm 
and death from the imminent danger of being infected with COVID-19 at work. This met the 
criteria for Iowa OSHA to conduct an on-site inspection because it alleged an imminent danger 
existed.34 In fact at least one worker did die.35 Yet, instead of conducting an on-site inspection, 
OSHA merely sent a letter to the employer with the complaint and OSHA guidelines.36 When 
JBS responded that the complaint “lacked merit” and set forth what actions it asserted it had 
taken to protect workers, Iowa OSHA failed to follow up. It made no further inquiry into those 
claims, did not conduct an on-site inspection, and closed the case.37 

reported/2020/07/22/5a47c9fe-cc32-11ea-99b0-8426e26d203b_story.html; also Ryan Foley, 
Regulators sat on complaint as COVID-19 outbreak at Iowa meat plant grew, ASSOCIATED
PRESS (May 18, 2020), https://www.desmoinesregister.com/story/news/2020/05/18/coronavirus-
iowa-regulators-sat-complaint-covid-19-outbreak-perry-meat-plant-grew-tyson/5217085002/.  

32 October 4, 2020 OSHA Records, supra note 2. Search/sort for 4/1/2020 complaint 
receipt date and Swift Pork Company DBA JBS. See also Appx. Ex. 3. 

33 Id. 
34 Iowa OSHA FOM, IOSH Instruction IACPL 02-00-160 at ch. 9-I(C)(4). 
35 Tyler Jett, 'They Could Have Done More': Daughter of Marshalltown Meatpacking 

Plant Worker Blames JBS for his COVID-19 Death, 'They could have done more': Daughter of 
Marshalltown meatpacking plant worker blames JBS for his COVID-19 Death, DES MOINES 
REGISTER: NEWS, https://www.desmoinesregister.com/story/news/2020/05/20/coronavirus-in-
iowa-daughter-meat-packing-worker-jbs-his-covid-19-death/5223658002/. 

36 Appx. Exs. 3-4. 
37 Id. After ignoring LULAC’s complaint, Iowa OSHA later did conduct an inspection of 

JBS in Marshalltown, on May 21, 2020, only after the media reported on significant outbreaks in 
the plant. Foley, supra note 31. This was part of a pattern identified in the CASPA complaint: 
after failing to respond to worker complaints with needed on-site inspections, Iowa OSHA later 
conducted inspections following important media reports about the harm that might have been 
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Following Iowa OSHA’s failure, the number of cases rose dramatically and at least one 
worker died. Though plants are not releasing the numbers of workers testing positive, and we 
may therefore never know accurate totals, the state Department of Public Health has reported 
944 positive cases in Marshall County where the plant is located—the sixth highest number of 
cases per capita in all of Iowa’s 99 counties.38  

Agri Star Processing Plant-Postville, Iowa 
On April 8, 2020, Iowa OSHA received a complaint about grave and imminent dangers at 

Agri Star Meat and Poultry plant in Postville, Iowa.39 The complaint stated:  

“1. Employees are exposed to COVID-19.  The employer is not following guidelines that 
have been established to reduce the exposure to Coronavirus pandemic. Employees work 
in close proximity. Several employees are required to come to work ill. One person was 
admitted to the hospital. The employer has not provided personal protective equipment.  
2. Management is telling workers that ‘COVID-19 is a lie and it has been made up by the
government. People are using the pandemic as a way to get out of work, but they are not
ill.’”40

This complaint met the Iowa OSHA Field Operation Manual criteria for warranting an 
inspection, because it alleged that workers were suffering from physical harm and/or imminent 
danger.41 Yet Iowa OSHA did not open an inspection. They merely sent a letter to the employer, 
received a letter back from this employer, and then closed the case with no inspection.42 A month 

prevented by responding an underlying worker or worker-advocate complaint in the first place. 
The Iowa OSHA inspection of JBS in May also followed widespread media reports about the 
passing of Jose Andrade Garcia, a worker at JBS. His daughter Maria Andrade told the Register 
that JBS “should have given employees masks and gloves sooner” and was “too slow to install 
dividers that separate workers.” Jett, supra note 35. As the CASPA Complaint highlights, the later 
inspections were inadequate to protect workers. See infra, Part 2. 

38 Tyler Jett, Iowa JBS Meatpacking Employees Warned of ‘Excessive Absenteeism’ as 
Pandemic Continues DES MOINES REGISTER: BUSINESS (June 18, 2020, 5:54 PM CT), 
https://www.desmoinesregister.com/story/money/business/2020/06/17/covid-19-iowa-letter-
warns-meatpacking-workers-excess-absences/3202317001/.  

39 See Appx. Ex. 5. See also October 4, 2020 OSHA Records, supra note 2. Search for 
“Agri Star Meat and Poultry LLC”. The situation at Agri Star was so concerning, and the state’s 
response so inadequate, that it inspired a tumor geneticist, Paraic Kenny, from Lacrosse, 
Wisconsin to dedicate his lab to COVID-19 research. The Code: How Genetic Science Helped 
Expose a Secret Coronavirus Outbreak, WASH. POST, 
https://www.washingtonpost.com/graphics/2020/national/genetic-science-coronavirus-outbreak-
iowa/?no_nav=true&p9w22b2p=b2p22p9w00098&tid=a_classic-iphone (Sept. 24, 2020). 

40 See Appx. Ex. 5. See also October 4, 2020 OSHA Records, supra note 2. Search for 
“Agri Star Meat and Poultry LLC”. 

41 Iowa OSHA FOM, IOSH Instruction IACPL 02-00-160 at ch. 9-I(C). 
 42 See Appx. Ex. 7. Relying solely on the employer to self-enforce OSHA standards is 
especially troublesome in cases, such as this, where workers have complained that the employer 
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later there were at least 400 positive COVID-19 cases in the plant.43 Had Iowa OSHA not 
completely failed to respond and inspected this workplace it is likely that the widespread 
outbreak of serious illness in this plant could have been mitigated or prevented.  

Tyson Plant-Perry, Iowa 
On April 14, 2020, a complaint about the Tyson Foods Pork plant in Perry, Iowa was 

filed with Iowa OSHA that said: “Employees are exposed to COVID-19 as 1,300 employees are 
elbow to elbow. The employer is not following social distancing guidelines. This includes 
production floor in all areas and cafeteria.”44  

Iowa OSHA did not inspect the Tyson plant following this complaint, despite the fact that 
it asserted that the employer was not following the basic Centers for Disease Control (CDC) 
guidance for mitigating the spread of COVID-19, and by that time it was widely understood that 
meatpacking workers throughout the country were getting sick and in some cases dying from 
COVID-19 outbreaks.45 According to its own standards, Iowa OSHA should have inspected the 
Tyson plant following this complaint, because it reasonably alleged that workers faced imminent 
danger, as well as severe and permanent illness—and possible death.46 Instead, OSHA merely 
sent a letter to the employer, asked for a response, and closed the case.47  

Iowa OSHA took an unreasonable amount of time even to take this minimal action, 
waiting nine days to send a letter to the employer, and allowing the employer to take eight more 
days to respond to the agency: 

Workers and regulators had reason to be alarmed. The Tyson plant in Columbus 
Junction was idled days earlier due to an outbreak that infected hundreds of 
workers, and it had been rerouting hogs to Perry for slaughter. Other meat plants 
nationwide were reporting outbreaks and closures. But Iowa OSHA took nine days 
to seek a response from Tyson, and it was eight more days before it heard back, 
according to documents obtained by The Associated Press under the open records 

                                                   
is providing false information to workers regarding imminent dangers (here, allegedly telling 
workers COVID-19 was a “lie” and that workers out sick weren’t really sick). 

43 400 Employees Tested for COVID-19 at AgriStar, POSTVILLE HERALD (updated May 8, 
2020), http://postvilleherald.com/?q=content/covid-19-testing-site-agri-star. 

44 See Appx. Ex. 8. See also October 4, 2020 OSHA Records, supra note 2. Search for 
the “Tyson Foods” complaint submitted 4/11/2020 in the Excel sheet. See also Complaint 
Number 1570949 – Tyson Fresh Meats, Inc., BLEEDING HEARTLAND 
https://www.bleedingheartland.com/static/media/2020/06/Tyson_Perry_UPA_1570949_Complai
nt.pdf (last visited Oct. 21, 2020). 

45 Id. 
46 Iowa OSHA FOM, IOSH Instruction IACPL 02-00-160, ch. 9 at § I(C)(3), (4). 
47 See Appx. Ex. 9; October 4, 2020 OSHA Records, supra note 2. Search for the “Tyson 

Foods” complaint submitted 4/11/2020 in the Excel sheet. Only those entries with a number 
entered into the “Insp ID” field were inspected. 
 



11 

law. The agency determined April 28 that Tyson’s voluntary efforts were 
“satisfactory” and closed the case without an inspection.48 

Just one week after Iowa OSHA closed the case without an inspection, an outbreak of 
COVID-19 raced through the Perry Tyson plant.49 ”The Iowa Department of Public Health 
announced that 730 workers at the Perry plant had tested positive for the coronavirus—58% of 
its 1,250 employees.”50 

It is unknown how many cases could have been prevented had Iowa OSHA taken swift 
and appropriate action to inspect the facility. 

Iowa OSHA’s Failure to Investigate Imminent Danger Complaints in the Construction Trades 

Since as far back as 2017, Construction Analysts for the Indiana, Illinois, Iowa 
Foundation for Fair Contracting (III FFC)51 have submitted numerous referrals/complaints to 
Iowa OSHA regarding hazardous working conditions in construction sites across eastern & 
southeastern Iowa.52  

 Iowa OSHA routinely fails to follow the guidance in its own Field Operations Manual 
(FOM) standards in classifying and investigating III FFC complaints. While these are considered 
“non-formal” complaints because they are not submitted by an affected employee, each safety 
hazard was observed by an III FFC Construction Analyst and typically documented with 
photographs supporting the alleged hazard. Specifically, Iowa OSHA has failed to record III 
FFC’s referrals alleging hazardous conditions covered by National Emphasis Programs (i.e., 
trenching/excavation or respirable crystalline silica) as imminent dangers. As a result, Iowa 
OSHA has merely undergone a “phone/fax” inquiry to the employer instead of doing a jobsite 
inspection, as is required for imminent dangers.53 

Responses to III FFC’s open records requests show that none of its five referrals 
regarding respirable crystalline silica exposure and none of the five referrals regarding 
excavation hazards submitted since 2017 have been classified as imminent dangers. Instead, 
Iowa OSHA classified them as serious hazards. Iowa OSHA performs only “phone and fax” 
inquiries to the employer to assess serious hazards, without performing an onsite inspection. So 
long as the employer responds within five days, IOSHA closes the inquiry. 

The III FFC submitted the following referrals regarding health and safety hazards 
covered by National Emphasis Programs to Iowa OSHA over the past several years. Iowa OSHA 
has classified all of them as something other than imminent dangers, and as a result has failed to 
investigate all of them with an on-site inspection:  

48 Foley, Outbreak at Iowa Pork Plant Was larger than State Reported, supra note 31. 
49 Id. 
50 Id.  
51 The III FFC is a labor-management organization, funded solely through participating 

contractors, established to support, promote and encourage fair contracting. 
52 See Appx. Ex.10. 
53 Iowa OSHA FOM, IOSH Instruction IACPL 02-00-160, ch. 9 at § I(C)(4). 
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• 2017-6-26: excavation hazard referral re: KE Flatwork in Muscatine, IA
• 2018-11-20: excavation hazard referral re: Legacy Corp of IL in Clinton, IA
• 2019-10-15: respirable crystalline silica referral re: Culver’s Landscaping in Davenport,

IA
• 2019-11-6: respirable crystalline silica referral re: BWC in LeClaire, IA
• 2020-4-2: excavation hazard referral re: Legacy Corp of IL in Davenport, IA
• 2020-5-27: respirable crystalline silica referral re: Manatt’s in Clinton, IA
• 2020-6-12: respirable crystalline silica referral re: Streb Construction in Burlington, IA
• 2020-6-23: excavation hazard referral re: BWC in Davenport, IA
• 2020-8-28: respirable crystalline silica referral re: Hickey Contracting in Burlington, IA
• 2020-9-3: excavation hazard referral complaint re:  BWC in Davenport, IA.

On August 24, 2020, the IIIFFC submitted a respirable crystalline silica exposure referral
to Iowa OSHA by email.54  Iowa OSHA Senior Industrial Hygienist Russell Sawvel responded to 
the referral  by stating “I do not believe this is an imminent danger.”55 Iowa OSHA made this 
determination despite the fact that III FFC submitted the complaint with supporting photographs 
and documentation.56 In response to III FFC’s inquiry as to why Iowa OSHA was not classifying 
the referral as an imminent danger, Mr. Sawvel responded with a hyperlink to federal OSHA’s 
webpage defining “Imminent Danger.”57  

However, the hyperlink provided by Mr. Sawvel defines an imminent danger as “any 
conditions or practices in any place of employment which are such that a danger exists which 
could reasonably be expected to cause death or serious physical harm immediately or before the 
imminence of such danger can be eliminated through the enforcement procedures otherwise 
provided by this Act.”58 The requirement for an imminent danger is further defined: “For a health 
hazard there must be a reasonable expectation that toxic substances or other health hazards are 
present and exposure to them will shorten life or cause substantial reduction in physical or 
mental efficiency. The harm caused by the health hazard does not have to happen 
immediately.”59 Exposure to respirable crystalline silica has been identified as a National 
Emphasis Program priority because it can shorten life or cause substantial reduction in physical 
or mental efficiency.60 Thus, the national OSHA definition that Mr. Sawvel provided 
demonstrates that he misclassified the complaint. According to the definition of imminent 
danger, he should have classified it as an imminent danger and conducted an inspection.  

In addition to referrals alleging health hazards with respect to respirable crystalline silica, 
it appears that Iowa OSHA has never classified III FFC referrals or complaints that concern 

54 See Appx. Ex. 17. 
55 Id. 
56 Id. 
57 Id. 
58 Id.; OSHA, Imminent Danger, https://www.osha.gov/as/opa/worker/danger.html. 
59  Id. (emphasis added.) 
60 See, e.g., OSHA, Silica, Crystalline, 

https://www.osha.gov/dsg/topics/silicacrystalline/index.html. 
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trenching/excavation hazards as imminent dangers, as evidenced by responses to III FFC’s open 
records requests.61 During a phone conversation between III FFC staff and Mr. Sawvel on 
August 24, 2020, Mr. Sawvel explained that said hazards must be extraordinarily apparent, such 
as observing actively collapsing excavations, to be considered imminent dangers. He indicated 
that anything less would not result in Iowa OSHA’s intervention beyond a “phone/fax” inquiry to 
the employer. However, like in the case of respirable crystalline silica, the very existence of 
OSHA’s National Emphasis Program for trenching/excavation, and the countless tragic examples 
of trenches collapsing without notice that led to its inclusion in the National Emphasis Program, 
contradicts Iowa OSHA’s definition.62 Iowa OSHA’s policy of misclassifying these complaints 
puts Iowa workers at great risk. 

 
III FFC operates on both sides of the state line between Iowa and Illinois, providing a 

useful comparison between Iowa’s state-run OSHA plan and Illinois’ federal plan.63 The 
differences between federal OSHA and Iowa OSHA in responding to virtually identical 
complaints demonstrates Iowa OSHA’s deficiency. Complaints and referrals filed by III FFC 
with federal OSHA involving similar hazards resulted in inspections. For example, one of III 
FFC’s Construction Analysts submitted a referral to the Peoria, IL OSHA office on September 
20, 2019 regarding an excavation hazard.64 The Peoria, Illinois Federal OSHA office sent III 
FFC a letter acknowledging the complaint on September 24, 2019 and performed an on-site 
inspection of the jobsite by September 25, 2019.65 The inspection resulted in two citations for the 
contractor.66 Separated only by a river, identical jobsite complaints in Iowa and Illinois are 
getting very different investigative and enforcement results from Iowa OSHA and Illinois’s 
Federal Program.67  

 
2.   When Iowa OSHA did conduct on-site inspections following COVID-19 complaints, 

those investigations were inadequate.  

As demonstrated above, Iowa OSHA has done very few COVID-19 related on-site 
inspections to date. Federal OSHA FOIA information shows that of 148 worker complaints 
closed by October 4, 2020, only 5 resulted in an on-site inspection.68 Only after public outcry 
and media reports of outbreaks in Iowa meatpacking plants did Iowa OSHA conduct additional 

                                                   
61 See Appx. Ex. 10.  
62 OSHA, Trenching and Excavation, https://www.osha.gov/trenching-excavation. 
63 Illinois is a federal OSHA state, except as for Illinois’ public employees, who are 

covered through a state plan. 
64 See Appx. Ex. 10.  
65 Id. 
66 Id. 
67 Id. 
68 See October 4, 2020 OSHA Records, supra note 2. The number of Iowa complaints 

were found by sorting for “IOWA” in the “Establishment Name Site City-State-Zip" field of the 
October 4, 2020 excel spreadsheet. Of the 148 total Iowa complaints, only those 5 complaints of 
the 148 total Iowa complaints that contain a number in the “Insp. ID” column were inspected.   
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on-site inspections. It has completed on-site inspections of seven known plants to date.69 
However, these inspections were inadequate.  

Two examples are the Iowa OSHA Inspection of Tyson Fresh Meats in Waterloo, 
Inspection number 1473229.015, and Iowa OSHA Inspection of Tyson Fresh Meats in Columbus 
Junction, Iowa Inspection Number 1473909.015.70  

The Black Hawk County Sheriff, who visited the Tyson meatpacking plant in Waterloo, 
Iowa in April described the conditions for workers: 
  

“We walked into that plant and some people are wearing homemade masks, some 
people are wearing bandannas, and some people aren’t wearing anything,” 
Thompson said. “They’re working elbow-to-elbow. Some are reaching over the 
top of others on the food production lines. They deep clean once a night. They felt 
like they were doing a good job, and we walked out of there thinking, ‘Oh my 
goodness, if this is the bare minimum, this isn’t enough.’ . . . .  
 
“I think Tyson is focused on production, period,” Thompson said. “I don’t think 
Tyson gives two (expletive) about who is filling one particular spot on the 
production floor that day. I think they are purely concerned about productivity at 
that plant.71 
 
On April 19, 2020, Iowa state lawmakers filed a complaint with Iowa OSHA about the 

unsafe and dangerous conditions in the Waterloo Tyson plant.72 Workers were getting sick and in 
some cases dying from COVID-19.73Iowa OSHA initiated an on-site inspection on April 20, 
2020.74 During the time Iowa OSHA was conducting the inspection, the number of workers 
infected in the plant and the number of COVID-19 related fatalities multiplied.75 By early May, 
there were 1,000 infected workers.76 Three weeks later on May 25, 2020, as the Iowa OSHA 
inspection was ongoing, it was reported that five workers in that plant had died from COVID-
19.77 Despite the alarmingly high numbers of work-related serious illness and death and evidence 
that workers were not social distancing, on June 23, 2020, Iowa OSHA closed its case.78 Iowa 

                                                   
69 See Belin, supra note 4. 
70 See Appx. Exs. 1-2. 
71 Birch, supra note 6. 
72 See Appx. Ex. 11. 
73 Id. 
74 See Appx. Ex. 1. 
75 Eller, supra note 31. 
76 Id. 
77 Associated Press, 5th Waterloo Tyson Worker Dies After Long Battle with COVID-19, 

KWWL (May 25, 2020, 6:06 PM), https://kwwl.com/2020/05/25/5th-waterloo-tyson-worker-
dies-after-long-battle-with-covid-19/. 

78 Ryan J. Foley, Iowa Finds No Violation at Tyson Plant with Deadly Outbreak, DES 
MOINES REGISTER: EDUCATION (June 23, 2020, 6:17 PM CT), 
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OSHA found no violations and thus did not cite the company for any violations of the OSHA 
law.79 

Iowa OSHA opened an inspection of the Tyson Fresh Meat Plant in Columbus Junction 
on April 30, 2020 in response to media reports of deaths from COVID-19 in the plant.80 Tyson 
told Iowa OSHA that there were 522 positive cases in the plant, and at least two workers had 
already died by the time Iowa OSHA was in the plant.81 As with the Tyson plant in Waterloo, 
Iowa, Iowa OSHA said they inspected the Columbus Junction plant, and then closed the case 
without issuing any citations for violations.82 

CDC guidance on the key protections needed to mitigate the spread of COVID-19 in 
meatpacking plants has been consistent since early April. The CDC recommends everyone 
should wear a mask and remain six feet apart.83  

The records of both inspections, obtained through open records requests, show that Iowa 
OSHA inspectors did not conduct adequate inspections.84 For example, Iowa OSHA did not cite 
the plants for not following the CDC’s basic guidance that was in place prior to the inspections. 
At the time of the on-site inspections (and even until today), these two Tyson facilities still had 
workers on the plant's production lines working elbow to elbow, not six feet apart.85  

The documents show that instead of complying with CDC guidance to provide conditions 
where workers could work six feet apart, workers were working shoulder to shoulder and elbow 
to elbow. Instead of moving workers six feet apart, the plants installed plastic barriers between 
workers.86 The Iowa OSHA inspection records contain no evidence that Iowa OSHA sought data 

                                                   
https://www.desmoinesregister.com/story/news/education/2020/06/23/iowa-osha-clears-
waterloo-tyson-foods-pork-plant-violations-coronavirus-outbreak/3247008001/. 

79 Id. 
80 See Appx. Ex. 1-2. 
81 Ryan J. Foley, Outbreak at Iowa Pork Plant Was larger than State Reported, supra 

note 31. 
82 See Appx. Ex. 1. 
83 How to Protect Yourself and Others, CENTERS FOR DISEASE CONTROL (Sept. 11, 2020), 

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/prevention.html; Lena H. Sun 
& Josh Dawsey, New Face Mask Guidance Comes After Battle Between White House and CDC, 
WASH. POST. (April 3, 2020, 9:36 PM CDT), 
https://www.washingtonpost.com/health/2020/04/03/white-house-cdc-turf-battle-over-guidance-
broad-use-face-masks-fight-coronavirus/. 

84 Appx. Exs. 1-2. 
85 See Appx. Exs. 1-2; 12. 
86 See Appx. Ex. 12. 
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on the effectiveness of barriers to protect workers from the spread of COVID-19.87 Nor is there 
evidence that this measure offers any protection when workers are working elbow to elbow.  

By April 20, 2020, the CDC and National Institute for Occupational Safety and Health 
(NIOSH) communicated to the public and the meatpacking industry that plastic barriers were to 
be used in addition to social distancing, not as a substitute. The CDC provided that they are to be 
used as markers, so workers know where to safely stand and do their work. The barriers serve as 
means of separating workers—so they know not to drift too close together. In their report on 
strategies to control the rampant spread of COVID-19 at the Smithfield plant in South Dakota, 
the CDC says that plastic barriers “should be used in combination with (and not replace) other 
social distancing, hand hygiene, and personal protective equipment efforts outlined in these 
recommendations, wherever feasible.”88 Likewise, in their report on strategies to reduce COVID-
19 transmission at the JBS Greeley Beef Plant in Colorado, the CDC provided: “The 
effectiveness of physical barriers in preventing coronavirus exposures between physically close 
workers is not known. Physical barriers should not be used as a replacement for maintaining at 
least 6 feet between workers.”89  

These CDC reports make clear that these barriers are not a substitute for protecting 
workers with physical distancing on production lines in the meatpacking industry. Iowa OSHA 
should not have accepted the plants’ failures to require workers on production lines to remain 6 
feet apart on the basis of their installation of plastic dividers, especially when their effectiveness 
to protect workers has not been established. 

3. Iowa OSHA enforcement provisions and policies are inadequate.

Federal law requires that state OSHA “provides for the development and enforcement of
safety and health standards relating to one or more safety or health issues, which standards (and 
the enforcement of which standards) are or will be at least as effective in providing safe and 
healthful employment and places of employment as” Federal OSHA. 90 But Iowa OSHA’s FOM 

87 See Appx. Exs. 1-2; see generally Inspection: 1473229.015 – Tyson Fresh Meats, 
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION, 
https://www.osha.gov/pls/imis/establishment.inspection_detail?id=1473229.015 (last visited Oct. 
20, 2020); Inspection: 1473909.015 – Tyson Fresh Meats, OCCUPATIONAL SAFETY AND HEALTH 
ADMINISTRATION, 
https://www.osha.gov/pls/imis/establishment.inspection_detail?id=1473909.015 (last visited Oct. 
20, 2020). 

88 Id. 
89 CDC, Memorandum (May 10, 2020), Strategies to reduce COVID-19 transmission at 

Cargill Protein, Dodge City, Kansas, 
https://www.coronavirus.kdheks.gov/DocumentCenter/View/1240/CDC-KDHE-Cargill-Memo-
PDF---5-10-20.    

90 29 U.S.C. § 667(c). 
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setting out the criteria warranting an inspection in response to non-formal complaints are not as 
effective as Federal OSHA’s and do not provide as effective protections as Federal OSHA.91  

Federal OSHA provides that nonformal complaints should result in an inspection when 
“[t]he information alleges that an imminent danger situation, a violation of the Act or of an 
OSHA standard exists, that exposes employees to a potential serious physical or health hazard in 
the workplace.”92 

By contrast, Iowa OSHA provides that nonformal complaints should result in an 
inspection when either “[t]he information alleges that a permanently disabling injury or illness 
has occurred as a result of the complained of hazard(s), and there is reason to believe that the 
hazard or related hazards still exist” or “[t]he information alleges that an imminent danger 
situation exists.”93  

Thus, absent an imminent danger, federal OSHA will inspect following a nonformal 
complaint alleging that there has been a violation of OSHA law or standards which exposes 
employees to a risk of a serious physical or health hazard. But even if those conditions exist, 
Iowa OSHA will not investigate unless a permanently disabling injury or illness has already 
occurred, absent imminent danger.  

By federal OSHA law and standards, Iowa OSHA should never wait until a worker is 
permanently disabled to determine an inspection is warranted. Employers have an obligation to 
protect workers from hazards that are causing or are likely to cause death or serious physical 
harm to employees.94 The law does not only protect employees after someone is killed or 
permanently injured. Thus, Iowa OSHA’s standards are inadequate and leave Iowa workers with 
protection which is not as effective as federal OSHA. 

4. Iowa OSHA has made it too difficult for workers in the state to file complaints with
the agency, thereby abridging worker rights and failing to be “as effective as” 
federal OSHA.

Iowa OSHA’s website instructs workers that to file a complaint, a worker must download 
a form, print out the form, fill it in, and then mail it back to Iowa OSHA.95 Iowa OSHA does 

91 Compare Iowa OSHA Field Operations Manual, IOSH Instruction IACPL 02-00-160 
at ch. 9-I(C) (Feb. 11, 2018), with OSHA Field Operations Manual, CPL 02-00-164, 9-3 (2020). 
Formal complaints are those which are signed by workers. Nonformal complaints are those 
which are not signed by a worker. 

92 Id. ch. 9-I(C)(3). 
93 Iowa OSHA Field Operations Manual, IOSH Instruction IACPL 02-00-160 at ch. 9-

I(C) (Feb. 11, 2018). 
94 OSH Act of 1970, Pub. L. 91-596 at § 5(1)(a). 
95 Iowa Workforce Development, Iowa OSHA Enforcement, 

https://www.iowaosha.gov/iowa-osha-enforcement. 
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not list or explain that complaints can be filed by phoning OSHA (1-800-321-6742), nor does it 
link to the Federal OSHA website’s portal to file complaints online.96  

By contrast, federal OSHA informs all workers in the 29 states under Federal OSHA 
jurisdiction that there are three ways to file a complaint: online, by mail, and by phone.97   

This omission by Iowa OSHA discourages workers from filing complaints with the 
agency, because many workers don’t have easy access to printers, or even computers, to print 
these forms.  

The lack of complete and accurate information about how to file a complaint is a serious 
deficiency that must be corrected. Iowa OSHA should be informing workers that they can file 
complaints by mail, online or by phone. 

5.   Iowa OSHA has too few inspectors who perform on-site health and safety 
investigations. 

Iowa OSHA has an inadequate number of inspectors who perform on-site health and 
safety investigations. According to federal benchmarks, Iowa OSHA should have at least 13 
health inspectors.98 Despite its most recent report to federal OSHA indicating it has filled 10 of 
13 health and safety inspector positions,99 Iowa OSHA has represented to a number of the 
undersigned organizations at various times that they only have 3 inspectors working for them 
who can do on-site inspections. 

For example, during an August 24, 2020 phone conversation between III FFC and Iowa 
OSHA, Mr. Sawvel explained that Iowa OSHA has only three inspectors available to perform 
on-site inspections. Due to the alleged repeat offense made by the employer being discussed 
during that phone call, Mr. Sawvel explained that Iowa OSHA would perform an on-site 
inspection for the referral, but said that the inspection would be delayed due to one inspector 
being on vacation, one being preoccupied with a fatality and not being sure where, 
geographically-speaking, the remaining third inspector was in the state. 
 

It is essential that Iowa OSHA meet their staffing benchmarks and provide adequate 
training and direction to staff so that workers in Iowa are assured that enforcement is “as 
effective as” Federal OSHA. The low number of inspectors who apparently are trained and/or 
assigned to perform on-site health and safety investigations in the state raises serious questions 
about Iowa OSHA’s capability to effectively inspect jobsites.  

Federal OSHA must investigate whether Iowa OSHA is staffed appropriately, whether all 
staff holding the job titles required to perform on-site health and safety investigations are 

                                                   
96 Id.; OSHA, https://www.osha.gov/workers/file-complaint.   
97 OSHA, https://www.osha.gov/workers/file-complaint.   
98 See OSHA, FY 2019 Comprehensive Federal Annual Monitoring Evaluation (FAME) 

Report, Iowa Workforce Development et al., Eval. Period Oct. 1, 2018-Sept. 30, 2019, 
https://www.osha.gov/sites/default/files/2020-07/iowa_2019.pdf, at 7.  

99 Id. at 41. 
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actually trained to do those investigations, and whether staff are appropriately directed by agency 
management to actually do them.  

6.   Iowa OSHA fails to provide sufficient information to complainants regarding the 
outcome of their complaints. 

Last, Iowa OSHA routinely fails to follow-up with complainants to let them know the 
outcome of their complaints.  

For example, it was not until Iowa OSHA fulfilled the open records request we submitted 
in our investigation of Iowa OSHA’s response to outbreaks at Iowa meatpacking facilities that 
LULAC learned that Iowa OSHA had closed its investigation of LULAC’s referral on April 1, 
2020 regarding JBS.100 

In addition, III FFC has found that in response to the referrals/complaints it submitted, 
listed above, Iowa OSHA rarely even acknowledged receipt, much less provided follow-up 
information about the outcome of the complaints. To date, Iowa OSHA has never informed III 
FFC of the results of any investigations or inquiries following the organization’s 
complaints/referrals.  

To the contrary, complaining/referring organizations are required to file state open 
records requests with Iowa OSHA and are charged substantial fees to review the nonconfidential 
Iowa OSHA documents that resulted from their own referrals and complaints.101 

This policy undermines workers’ confidence in Iowa OSHA to properly enforce worker 
health and safety laws, deters complaints, and creates a perception that the agency has a 
problematic culture to avoid transparency or accountability about its own actions.  

Conclusion 

For the reasons set forth above, the undersigned organizations request a full investigation 
of all the allegations made in this CASPA. 

Sincerely:  

  

Rita Bettis Austen 
Legal Director 
ACLU of Iowa Foundation, Inc. 
505 Fifth Ave., Ste. 808 
Des Moines, IA 50309–2317 
Telephone:  (515) 207-0567 
Fax: (515) 243-8506 
Email:  Rita.Bettis@aclu-ia.org 

                                                   
100 See Appx. Exs. 3-4. 
101 See, e.g., Appx. Ex. 10.  
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Charlie Wishman 
President 
Iowa Federation of Labor AFL-CIO 
2000 Walker Street Suite A 
Des Moines, IA 50316 
515-262-9571 
515-664-5197 (mobile) 
 
Dylan Parker 
Construction Analyst 
Indiana-Illinois-Iowa Foundation for Fair Contracting 
 
Erica Johnson 
Director 
American Friends Service Committee (AFSC) 
Iowa Immigrants’ Rights Program 

Joe Enriquez Henry 
Political Director 
League of United Latin American Citizens (LULAC) of Iowa 
and  
Vice President 
Forward Latino 
 
William G. Gerhard 
President 
Iowa State Building and Construction Trades Council 
 
Ann Naffier 
Legal Director  
Iowa Justice for Our Neighbors (JFON) 
 
Adam Mason 
State Policy Organizing Director 
Iowa Citizens for Community Improvement 
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REPORT  ON  IOWA  OSHA’S  
RESPONSE  TO  III  FFC  

COMPLAINTS  
  

Overview  

This  report  provides  information  that  reviews  the  laws,  rules  and  regulations  governing  Iowa  OSHA  and  
the  agency’s  implementation  with  respect  to  employee  health  &  safety  complaints  from  construction  

analysts  with  the  Indiana,  Illinois,  Iowa  Foundation  for  Fair  Contracting.  
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National  Emphasis  Program  on  Trenching  and  Excavation  

Directive  number  CPL-‐02-‐00-‐161  (effective  date  10/1/2018)  from  the  U.S.  Department  of  Labor  
Occupational  Safety  and  Health  Administration  (US  OSHA)  describes  policies  and  procedures  for  
continued  implementation  of  a  National  Emphasis  Program  (NEP)  on  Trenching  and  Excavation  to  
identify  and  to  reduce  hazards  which  are  causing  or  likely  to  cause  serious  injuries  and  fatalities  during  
trenching  and  excavation  operations.    

The  Executive  Summary  to  this  OSHA  Instruction  states:  “In  1985,  OSHA  implemented  CPL-‐02-‐
00-‐069  -‐  Special  Emphasis:    Trenching  and  Excavation,  in  response  to  the  continuing  incidence  of  
trench/excavation  collapses  and  accompanying  loss  of  life.    In  light  of  the  recent  resurgent  number  of  
trenching/excavation  fatalities  and  serious  injuries,  the  agency  has  determined  that  these  worksites  
continue  to  warrant  an  increased  enforcement  presence.”  

State  Plan  Adoption  

Per  section  VII  of  the  instruction:    

A.   …  States  with  OSHA-‐approved  State  Plans  [like  the  State  of  Iowa]  are  expected  to  
have  enforcement  policies  and  procedures  in  place  for  their  trenching  and  
excavation  inspections  which  are  at  least  as  effective  as  those  in  this  instruction.    
  

B.   OSHA-‐approved  State  Plans  are  required  to  notify  OSHA  within  60  days  whether  
they  intend  to  adopt  policies  and  procedures  identical  to  those  in  this  instruction  or  
adopt  or  maintain  different  policies  and  procedures.  

  
C.   If  a  State  Plan  adopts  or  maintains  policies  and  procedures  that  differ  from  federal  

policies  and  procedures,  the  State  Plan  must  identify  the  differences  and  may  either  
post  its  policy  on  its  website  and  provide  the  link  to  OSHA  or  submit  an  electronic  
copy  to  OSHA  with  information  on  how  the  public  may  obtain  a  copy.    If  the  State  
Plan  adopts  policies  and  procedures  that  are  identical  to  federal  policies  and  
procedures,  the  State  Plan  must  provide  the  date  of  adoption  to  OSHA.    State  Plan  
adoption  must  be  accomplished  within  6  months,  with  posting  or  submission  of  
documentation  within  60  days  of  adoption.    OSHA  will  provide  summary  
information  on  the  State  Plan  responses  to  this  instruction  on  its  website  at:    
www.osha.gov/dcsp/osp/index.html”  (emphasis  added).    

Please  note,  State  Plan  Adoption  of  Federal  OSHA  Standards  and  Directives,  as  published  on  US  
OSHA’s  website  (link  provided  above)  has  discontinued  since  2017.  Since  CPL-‐02-‐00-‐161  was  released  in  
2018,  US  OSHA’s  webpage  on  State  Plan  Adoption  of  this  US  OSHA  Directive  is  not  published.”    

Per  Senior  Industrial  Hygienist  Russel  Sawvel  with  Iowa  OSHA  (IA  OSHA),  via  an  email  sent  to  
Construction  Analyst  Dylan  Parker  with  the  Indiana,  Illinois,  Iowa  Foundation  for  Fair  Contracting  (III  FFC)  
dated  June  9,  2020,  “Emphasis  programs  are  available  on  the  Division  of  Labor  website  at  
https://www.iowaosha.gov/iowa-‐osha-‐guidance.”  However,  a  review  of  all  emphasis  programs  listed  on  
the  provided  website  does  not  include  any  such  emphasis  program  for  trenching  and  excavation.    
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Procedures  

Per  section  IX  of  the  instruction:  “Compliance  Safety  and  Health  Officers  (CSHOs)  shall  initiate  
inspections  under  this  NEP  whenever  they  observe  an  open  trench  or  an  open  excavation,  regardless  of  
whether  or  not  a  violation  is  readily  observed.    These  observations  may  occur  during  the  course  of  their  
normal  work-‐day  travel  or  while  engaged  in  programmed  or  un-‐programmed  inspections.    Trenching  
and  excavation  operations  will  also  be  assigned  for  inspection  as  the  result  of  incidents,  referrals,  and  
complaints…Any  unprotected  trench  or  excavation  that  is  brought  to  the  attention  of  the  Area  Office  
shall  be  evaluated,  and,  if  appropriate,  inspected  (i.e.,  referrals  from  city  inspectors,  DOT  and  other  third  
parties).  

Examples  from  the  Field  

The  following  complaints  were  made  by  III  FFC  staff  to  Iowa  OSHA  pertaining  to  the  National  
Emphasis  Program  on  Trenching  and  Excavation:  

June  26,  2017  

  

After  observing  employees  of  KE  Flatwork  performing  work  in  the  City  of  Muscatine,  IA,  III  FFC  
employee  Brooke  Thye  filed  an  OSHA  complaint  alleging  the  employer  had  violated  OSHA  Standard  
1926.651(j)(2),  employees  not  protected  from  material  falling/rolling  into  excavation.    

Per  the  IA  OSHA  investigative  file  for  the  complaint  received  via  an  Open  Records  request,  a  
“phone  &  fax”  was  performed  by  IA  OSHA  Senior  Industrial  Hygienist  Peggy  Peterson.  A  “phone  &  fax”  
(also  known  as  an  “inquiry”  per  the  Iowa  OSHA  Field  Operations  Manual)  is  where  the  contractor  is  
required  to  provide  a  written  response  to  the  allegations  within  5  days.  Per  Occupational  Safety  and  
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Health  Information  System  (OIS)  documents  included  in  the  Open  Records  request  response,  the  
complaint  was  marked  as  a  “Serious”  safety  category,  but  not  “Imminent  Danger.”  Additionally,  no  
inspection  was  performed  because  the  “no  employees  exposed  to  hazard  jobsite  appears  to  be  closed  
for  the  evening.”    The  III  FFC  is  not  aware  of  an  exception  in  the  NEP  that  allows  IA  OSHA  not  to  
investigate  a  complaint  because  a  jobsite  is  closed  for  the  evening.  Additionally,  after  the  employer’s  
initial  response  to  the  phone  &  fax  on  July  14,  2017,  Ms.  Thye  filed  a  second  OSHA  complaint  a  few  days  
later,  July  19,  2017,  because  the  hazard  had  not  been  abated.  In  response  to  the  second  complaint,  
Senior  Industrial  Hygienist  Peggy  Peterson  informed  Ms.  Thye  on  September  7,  2017  that  “the  employer  
received  the  additional  information  and  photo  on  or  about  July  27,  2017.  The  employer  used  the  photo  
as  part  of  a  training  with  on-‐site  contractors.  The  trench  measuring  12  feet  deep  and  35  feet  in  length  
required  a  trench  box  for  employee  protection.  The  soil  pile  was  removed  from  site  and  back-‐fill  or  
aggregate  was  placed  in  the  trench  as  required.  The  additional  information  was  received  by  the  
employer  on  or  about  July  31,  2017.  [The]  complaint  has  been  closed  as  of  July  31,  2017.”  However,  it  
did  not  appear  that  IA  OSHA  performed  any  second  investigation  nor  were  citations  issued  after  the  
follow-‐up  complaint  was  filed.  

November  20,  2018  

  

After  observing  employees  of  Legacy  Corporation  of  IL  performing  work  in  the  City  of  Clinton,  IA,  
III  FFC  employee  Dylan  Parker  filed  an  OSHA  complaint  alleging  the  employer  had  violated  OSHA  
Standard  1926.652(a)(1),  employees  not  protected  from  cave-‐ins.    

Per  the  IA  OSHA  investigative  file  for  the  complaint  received  via  an  Open  Records  request,  a  
“phone  &  fax”  was  performed  by  IA  OSHA  Senior  Industrial  Hygienist  Peggy  Peterson.  Per  OIS  
documents  included  in  the  Open  Records  request  response,  the  complaint  was  marked  as  a  “Serious”  
safety  category,  but  not  “Imminent  Danger.”  Additionally,  no  inspection  was  performed  because  the  
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“city  was  informed  went  to  site  and  did  not  believe  the  employer  was  as  deep  as  the  photo  appeared.”  
The  III  FFC  is  not  aware  of  an  exception  in  the  NEP  that  allows  IA  OSHA  to  delegate  their  inspection  
responsibilities  to  a  local  government.    

April  2,  2020  

  
After  observing  employees  of  Legacy  Corporation  of  IL  performing  work  in  the  City  of  

Davenport,  IA,  III  FFC  employee  Dylan  Parker  filed  an  OSHA  complaint  alleging  the  employer  had  
violated  OSHA  Standard  1926.652(a)(1),  employees  not  protected  from  cave-‐ins;  1926.651(b)(4),  
exposed  utilities  not  supported/protected;  1926.651(c)(2),  unsafe  access/egress;  1926.651(c)(2),  
employees  outside  of  25’  egress;  1926.651(j)(2),  spoil  piles  not  2’  from  excavation;  and  1926.651(k)(2),  
reasonably  predictable  hazards  not  controlled.  Additionally,  it  was  asked  of  IA  OSHA  to  verify  that  the  
contractor  had  received  approval  from  a  registered  professional  engineer  for  the  trench  protection  
system,  as  required  by  a  2003  Standard  1926.652  Interpretation  letter  issued  by  US  OSHA.    

Per  the  IA  OSHA  investigative  file  for  the  complaint  received  via  an  Open  Records  request,  a  
“phone  &  fax”  was  performed  by  IA  OSHA  Senior  Industrial  Hygienist  Russell  Sawvel.  Per  the  
Occupational  Safety  and  Health  Information  System  (OIS)  document  included  in  the  Open  Records  
request  response,  the  complaint  was  marked  as  a  “Serious”  safety  category,  but  not  “Imminent  Danger.”  
Additionally,  no  inspection  was  performed,  but  no  reason  for  not  performing  the  inspection  was  
documented.  Included  in  the  Open  Records  request  response  was  an  email  dialogue  between  Senior  
Industrial  Hygienist  Peggy  Peterson  &  Gary  Beer  (title/position  unknown)  on  April  2,  2020,  wherein  
Peggy  is  quoted  asking  Gary  “if  you  think  this  is  worthy  to  send  someone  I  can  under  trenching,  but  I  did  
not  see  the  same  concerns  Mr.  Parker  with  Iowa,  Illinois,  Indiana  Foundation  for  Fair  Contracting  
stated.”  Gary  responds  with  “I  don’t  either.  I  would  do  a  p/f  [phone  &  fax].”  Peggy  followed  up  with  
Gary,  “What  concerns  would  you  have  –  fall  hazard?”  And  Gary  replies,  “Ya  if  anything  (into  the  box)  and  
perhaps  the  20’  depth  engineer  design.”  However,  the  Notice  of  Alleged  Safety  or  Health  Hazards  
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provided  to  the  contractor  includes  no  inquiry  as  to  whether  a  registered  professional  engineer  
approved  the  trench  protection  system.  Also,  it  is  curious  that  IA  OSHA’s  own  employees  would  add  a  
fall  hazard  into  the  trench  box  to  the  complaint  provided  to  them,  when  US  OSHA  provided  a  Standard  
1926.501  Interpretation  letter  back  in  2002  (revised  12/5/2012)  that  explicitly  states  “unless  the  trench  
you  are  describing  is  obscured  from  view,  there  is  no  requirement  for  fall  protection  to  be  provided.”    

June  23,  2020  

  

After  observing  employees  of  BWC  performing  work  in  the  City  of  Davenport,  IA,  III  FFC  
employee  Dylan  Parker  filed  an  OSHA  complaint  alleging  the  employer  had  violated  OSHA  Standard  
1926.652(a)(1),  employee  protection  from  cave-‐ins;  1926.651(g)(1),  atmospheric  testing  not  present  
near  exposed  gas  pipe;  1926.651(c)(2),  employees  outside  of  25’  egress;  and  1926.651(k)(2),  reasonably  
predictable  hazards  not  controlled.  

   The  investigative  file  for  this  complaint  has  yet  to  be  requested,  due  to  the  fact  that  the  inquiry  
is  ongoing.  However,  on  July  13,  2020,  a  few  weeks  after  the  complaint  had  been  filed,  BWC  employees  
were  observed  working  in  similar  working  conditions  that  had  prompted  the  OSHA  complaint  on  the  23rd  
of  June.    
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   Senior  Industrial  Hygienist  Russel  Sawvel  was  contacted  via  phone  by  III  FFC  employee  Dylan  
Parker  immediately  after  capturing  this  photograph  to  express  frustration  that  employer  had  not  
corrected  the  hazard.  As  of  July  27,  2020,  the  inquiry  is  still  open  so  documents  may  not  yet  be  
requested.    

Different  State,  Different  Protection  

   As  mentioned,  the  State  of  Iowa  operates  its  own  State  OSHA  Plan.  However,  right  across  the  
Mississippi  River  in  the  State  of  Illinois,  where  the  OSHA  program  is  operated  by  the  Federal  
Government,  similar  OSHA  complaints  receive  entirely  different  responses.  The  following  example  is  
provided  to  demonstrate  the  difference  in  ensuring  workers’  health  &  safety.  

September  20,  2019  

  

   After  observing  employees  of  Legacy  Corporation  of  IL  performing  work  in  the  City  of  Moline,  IL,  
III  FFC  employee  Andrew  Waeyaert  filed  an  OSHA  complaint  alleging  that  employees  working  in  a  trench  
box  were  exposed  to  crushing  injuries  because  the  trench  box  was  not  secured  from  movement  in  the  
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soil.  It  should  be  noted  that  an  acknowledgment  was  received  from  OSHA  on  September  24,  2019  that  
the  complaint  had  been  received  and  that  “an  inspection  of  the  workplace  will  be  scheduled  as  soon  as  
possible,  in  accordance  with  the  priorities  established  by  the  agency.  Due  to  our  limited  resources,  there  
may  be  a  delay.  You  will  be  contacted  following  the  investigation.  Your  patience  is  appreciated.  You  will  
be  informed  of  the  results  of  our  inspection  when  they  are  available.”    The  III  FFC  has  never  received  an  
acknowledgement  letter  from  IA  OSHA  confirming  receipt  of  a  complaint.    Additionally,  to  be  informed  
of  the  results  of  a  complaint,  the  III  FFC  is  required  to  submit  a  formal  Open  Records  Request,  including  
paying  copying  and  inspection  fees  in  accordance  with  Iowa  Code  Chapter  22  (highest  amount  to  date  
was  $55).  

   On  February  10,  2020,  Mr.  Waeyaert  received  notification  from  the  Peoria,  IL  Office  of  OSHA  
that  Legacy  Corporation  had  been  issued  two  citations  for  serious  health  and  safety  violations.  
Interestingly,  per  the  letter  received  from  OSHA,  “at  the  time  of  the  inspection,  the  excavation  described  
in  the  complaint  had  been  filled,  although  employees  working  in  a  nearby  open  excavation  were  exposed  
to  cave  in  hazards.  Citations  issued  [emphasis  added].”  In  accordance  with  the  NEP  on  Trenching  &  
Excavations,  US  OSHA  performed  a  workplace  inspection,  after  receiving  a  complaint  related  to  
trenching,  and  was  able  to  identify  and  cite  hazards  even  though  the  excavation  in  the  original  
complaint  had  been  filled.  This  is  in  stark  contrast  to  the  IA  OSHA  examples  provided  above  wherein  no  
worksite  inspection  is  performed.  The  distance  between  Moline,  IL  &  Davenport,  IA  is  less  than  5  miles.  
However,  the  effectiveness  in  enforcing  worker  health  &  safety  standards  between  the  two  OSHA  
authorities  are  worlds’  apart.     
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Inspection  Scheduling  for  Construction  

Directive  number  CPL-‐02-‐00-‐155  (effective  date  9/6/2013)  from  US  OSHA  describes  OSHA's  
programmed  Inspection  Scheduling  for  Construction.      

This  instruction  states:  “Due  to  the  mobility  of  the  construction  industry,  the  transitory  nature  of  
construction  worksites,  and  the  fact  that  construction  worksites  frequently  involve  more  than  one  
construction  employer,  inspections  are  scheduled  from  a  list  of  construction  worksites  rather  than  
construction  employers.  The  National  Office  will  provide  to  each  Area/District  Office  a  randomly  
selected  list  of  construction  projects  from  all  identified  or  known  covered  active  projects.  This  list  will  
contain  the  projected  number  of  sites  the  office  plans  on  inspecting  during  the  next  month.”  

State  Plan  Adoption  

On  the  Iowa  Workforce  Development  website  listing  Iowa  OSHA  Guidance  
(https://www.iowaosha.gov/iowa-‐osha-‐guidance,  as  directed  by  IA  OSHA  Senior  Industrial  Hygienist  
Russel  Sawvel),  CPL-‐02-‐00-‐155  is  listed  as  “adopted  in  its  entirety  with  the  exception  of  paragraph  
VI.B.1,”  which  reads:  “Deferrals.  States  may,  but  are  not  required  to,  defer  an  inspection,  or  assign  lower  
priority,  for  up  to  90  days,  to  construction  sites  for  which  the  employer  has  requested  a  full-‐service  
comprehensive  consultation  visit  and  that  visit  has  been  scheduled.  See  paragraph  X.F.6  of  this  
Instruction.”  

Research  

To  date,  the  III  FFC  has  done  limited  research  to  verify  IA  OSHA’s  compliance  with  this  directive.  
On  June  25,  2020,  Construction  Analyst  Dylan  Parker  with  the  III  FFC  sent  an  email  to  Iowa  Workforce  
Development  (IWD)  employee  Gary  Beer  (title  or  position  unknown)  requesting  “the  most  recent  list  of  
construction  sites  to  be  investigated  per  OSHA’s  Construction  Inspection  Targeting  System  for  the  
construction  industry  (IA  OSHA’s  Current  Directive  Number  CPL  02-‐00-‐155).”  As  of  July  29,  2020,  no  
response  has  been  received.  
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National  Emphasis  Program  on  Respirable  Crystalline  Silica  

Directive  number  CPL-‐03-‐00-‐023  (effective  date  2/4/2020)  describes  policies  and  procedures  for  
implementing  a  National  Emphasis  Program  (NEP)  –  Respirable  Crystalline  Silica  to  identify  and  reduce  
or  eliminate  worker  exposures  to  respirable  crystalline  silica  (RCS)  in  general  industry,  maritime,  and  
construction.    The  NEP  targets  specific  industries  expected  to  have  the  highest  exposures  to  RCS.  

Section  IX  of  this  OSHA  Instruction  states:    

Crystalline  silica  is  a  common  mineral  found  in  many  naturally  occurring  materials  and  used  in  
many  industrial  products  and  at  construction  sites.    Materials  including  sand,  concrete,  stone,  
and  mortar  contain  crystalline  silica.  RCS  consists  of  very  small  silica  particles,  typically  at  least  
100  times  smaller  than  ordinary  sand  found  on  beaches  or  playgrounds.    RCS  is  generated  by  
high  energy  operations  like  cutting,  sawing,  grinding,  drilling,  and  crushing  stone,  rock,  concrete,  
brick,  block,  and  mortar,  and  when  abrasive  blasting  with  sand.    Exposure  to  RCS  can  also  occur  
during  manufacture  of  products  such  as  glass,  pottery,  ceramics,  bricks,  concrete,  countertops,  
and  artificial  stone.    In  particular,  silica  exposure  during  the  fabrication  of  artificial  stone  
countertops  is  an  emerging  hazard  that  has  been  associated  with  several  recent  outbreaks  of  
severe  accelerated  silicosis  in  young  workers  in  the  U.S.    Additionally,  fine  industrial  sand  used  in  
industry  can  also  be  a  source  of  RCS  exposure,  such  as  in  certain  foundry  operations  and,  
increasingly  in  recent  years,  during  hydraulic  fracturing  (fracking).  Inhalation  of  elevated  levels  
of  RCS  particles  poses  a  health  hazard  and  can  cause  multiple  diseases,  including  silicosis,  an  
incurable  lung  disease  that  can  lead  to  disability  and  death.    Exposure  to  RCS  can  also  cause  lung  
cancer,  chronic  obstructive  pulmonary  disease  (COPD),  and  kidney  disease.    Simply  being  near  
sand  or  other  silica-‐containing  materials  is  not  hazardous.    The  hazard  is  created  when  specific  
activities  generate  respirable  dust  that  is  released  into  the  air.    See  81  FR  at  16386-‐87,  Table  VI-‐
1.  

State  Plan  Adoption  

Per  https://www.iowaosha.gov/iowa-‐osha-‐guidance,  as  directed  by  IA  OSHA  Senior  Industrial  
Hygienist  Russel  Sawvel,  CPL-‐03-‐00-‐007  is  listed.  However,  CPL-‐03-‐00-‐007  is  an  archived  US  OSHA  
Directive,  which  was  cancelled  by  CPL-‐03-‐00-‐023.    

Per  section  VI:    

This  Instruction  describes  a  federal  program  change  that  establishes  an  NEP  to  identify  and  reduce  or  
eliminate  overexposures  to  RCS.    Because  of  the  seriousness  of  the  hazards  associated  with  exposure  to  
RCS  and  the  prevalence  of  such  exposures  nationwide,  State  Plans  are  required  to  participate  in  this  
NEP.          

State  Plans  are  required  to  notify  OSHA  within  60  days  whether  the  State  Plan’s  emphasis  program  will  
be  identical  to  or  different  from  the  federal  program.    If  a  State  Plan  is  already  implementing  an  
emphasis  program  in  this  area,  or  if  it  adopts  an  initiative  in  response  to  this  federal  program  change,  its  
implementing  policies  and  procedures  are  expected  to  be  at  least  as  effective  as  those  in  this  
Instruction.      
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If  a  State  Plan  adopts  or  maintains  an  emphasis  program  on  RCS  that  differs  from  the  federal  program,  
then  the  State  Plan  shall  identify  the  differences  and  shall  either  post  its  different  procedures  on  its  
State  Plan  website  and  provide  a  link  to  OSHA,  or  provide  an  electronic  copy  to  OSHA  with  information  
on  how  the  public  may  obtain  a  copy.    State  Plan  adoption,  either  identical  or  different,  shall  be  
accomplished  within  6  months.  Documentation  of  State  Plan  adoption,  and  the  date  of  adoption,  shall  
be  submitted  to  OSHA  within  60  days  of  adoption.    OSHA  will  provide  summary  information  on  the  State  
Plan  responses  to  this  Instruction  on  OSHA’s  website  (www.osha.gov)....  (emphasis  added).  

It  is  unclear  whether  IA  OSHA  has  adopted  the  updated  CPL-‐03-‐00-‐023,  but  the  OSHA  instruction  makes  
it  clear  that  IA  OSHA  must  participate.    

Procedures  

Per  section  XI.C.1  discussion  program  procedures:    

Complaint(s)  or  referral(s)  for  any  general  industry,  maritime,  or  construction  operation  alleging  
potential  exposures  to  RCS,  whether  or  not  they  fall  within  a  targeted  industry  of  this  NEP,  shall  
be  handled  in  accordance  with  the  general  procedures  in  Field  Operations  Manual  (FOM)  
Chapter  9,  Complaint  and  Referral  Processing,  and  in  accordance  with  the  specific  procedures  
listed  below:        

a.   Complaints  and  referrals  alleging  potential  worker  exposures  to  RCS  or  involving  workers  
with  symptoms  of  exposure  to  RCS  (e.g.,  dry  chronic  cough,  sputum  production,  shortness  of  
breath,  and  reduced  pulmonary  function)  shall  be  treated  as  having  priority  and  a  health  
inspection  shall  be  conducted.      

  
b.   Document  the  status  and  condition  of  the  work  operation  as  far  as  they  are  known,  noting  

any  potentially  serious  hazard(s).    Where  possible,  this  should  include  process  information  
(such  as  the  type  of  process  or  conditions  of  exposure)  that  is  indicative  of  the  likelihood  of  
exposure  to  RCS.    Documentation  of  the  events  leading  up  to  the  observation  shall  be  
maintained  in  the  file.  

  
c.   Note  the  location  of  the  workplace  and  the  name  and  address  of  the  employer(s)  

performing  the  operation.”  

Examples  from  the  Field  

October  15,  2019  
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After  observing  employees  of  Culver’s  Lawn  &  Landscape,  Inc.  performing  work  in  the  City  of  
Davenport,  IA,  III  FFC  employee  Dylan  Parker  filed  an  OSHA  complaint  alleging  the  employer  had  
violated  OSHA  Standard  1926.1153(c)(1)(i),  employees  exposed  to  unsafe  levels  of  respirable  crystalline  
silica.    

Per  the  IA  OSHA  investigative  file  for  the  complaint  received  via  an  Open  Records  request,  a  
“phone  &  fax”  was  performed  by  IA  OSHA  Senior  Industrial  Hygienist  Peggy  Peterson.  Per  the  
Occupational  Safety  and  Health  Information  System  (OIS)  document  included  in  the  Open  Records  
request  response,  the  complaint  was  marked  as  a  “Serious”  health  category,  but  not  “Imminent  
Danger.”  Additionally,  no  inspection  was  performed,  but  no  reason  for  not  performing  the  inspection  
was  documented.  Included  in  the  Open  Records  request  response  was  the  contractor’s  response,  
wherein  they  alleged  that  “the  pictures  provided  show  the  use  of  this  saw  and  the  alleged  dust  that  was  
coming  off  the  saw  was  in  fact  mist  from  the  wet  cutting  process.”  No  further  investigation  was  
performed  on  part  of  IA  OSHA.  After  reviewing  the  investigative  file,  III  FFC  employee  Dylan  Parker  
called  Peggy  Peterson  to  express  disbelief  that  IA  OSHA  would  accept  that  response  from  a  contractor.  
Peggy  responded  that  the  III  FFC  was  welcome  to  formally  write  a  letter  in  objection  to  the  contractor’s  
statement,  but  that  the  investigation  was  closed.  

After  our  discussion,  additional  information  was  requested  as  to  the  extensiveness  of  IA  OSHA’s  
RCS  investigations.  Specifically,  it  was  asked  if  IA  OSHA  investigates  whether  contractors  maintain  a  
written  exposure  control  plan  (926.1153(g)(1)),  properly  communicate  with  employees  about  RCS  
hazards  (1926.1153(i)(1)),  institute  a  respiratory  protection  program  for  RCS  (1926.1153(e)(2))  or  ensure  
employees  can  demonstrate  required  knowledge  and  understanding  (1926.1153(i)(2)(i)).  No  response  
was  received  from  IA  OSHA.  
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November  6,  2019  

  

After  observing  employees  of  BWC  performing  work  in  the  City  of  LeClaire,  IA,  III  FFC  employee  
Dylan  Parker  filed  an  OSHA  complaint  alleging  the  employer  had  violated  OSHA  Standard  
1926.1153(c)(1)(i),  employees  exposed  to  unsafe  levels  of  respirable  crystalline  silica.  

Per  the  IA  OSHA  investigative  file  for  the  complaint  received  via  an  Open  Records  request,  a  
“phone  &  fax”  was  performed  by  IA  OSHA  Senior  Industrial  Hygienist  Peggy  Peterson.  Per  the  
Occupational  Safety  and  Health  Information  System  (OIS)  document  included  in  the  Open  Records  
request  response,  no  inspection  was  performed,  but  no  reason  for  not  performing  the  inspection  was  
documented.  

May  27,  2020  

  

After  observing  employees  of  Manatt’s,  Inc.  performing  work  in  the  City  of  Clinton,  IA,  III  FFC  
employee  Andrew  Waeyaert  filed  an  OSHA  complaint  alleging  the  employer  had  violated  OSHA  Standard  
1926.1153(c)(1)(i),  employees  exposed  to  unsafe  levels  of  respirable  crystalline  silica.  Two  business  days  
later,  III  FFC  employee  Dylan  Parker  contacted  Peggy  Peterson  to  follow  up  on  Mr.  Waeyaert’s  
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complaint.  He  was  directed  to  speak  with  a  Jackie  Castillo  at  IA  OSHA.  On  June  1st,  Ms.  Castillo  
responded  to  our  inquiry  by  asking  if  the  III  FFC  received  a  “confirmation  email,”  and  that  she  was  
unable  to  locate  Mr.  Waeyaert’s  complaint  in  their  system.  Mr.  Parker  replied  to  Ms.  Castillo’s  email  
with  a  copy  of  Mr.  Waeyaert’s  complaint.  Over  a  week  later,  Russel  Sawvel  called  Mr.  Parker  to  learn  
more  about  the  complaint.    

According  to  documents  received  in  response  to  an  Open  Records  request  for  the  investigative  
file,  a  “phone  &  fax”  allegation  of  hazard  was  sent  to  the  contractor  by  Mr.  Sawvel,  14  days  after  the  
complaint  was  first  sent  to  IA  OSHA.  Per  the  Occupational  Safety  and  Health  Information  System  (OIS)  
document  included  in  the  Open  Records  request  response,  the  complaint  was  marked  as  a  “Serious”  
health  category,  but  not  “Imminent  Danger.”  Additionally,  no  inspection  was  performed,  but  no  reason  
for  not  performing  the  inspection  was  documented.  
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Iowa  OSHA  Field  Operations  Manual  

   The  Abstract  to  the  Field  Operation  Manual  states:  “This  Instruction  implements  the  Iowa  OSHA  
Field  Operations  Manual  (FOM)  and  replaces  the  March  1,  2012  Instruction  that  implemented  the  Iowa  
OSHA  Field  Operations  Manual  (FOM).    The  FOM  is  a  revision  of  Iowa  OSHA’s  enforcement  policies  and  
procedures  manual  that  provides  the  office  a  reference  document  for  identifying  the  responsibilities  
associated  with  the  majority  of  our  inspection  duties.”  Effective  date:  February  11,  2018  

Procedures  

Chapter  9:  Complaint  and  Referral  Processing  

   IA  OSHA  distinguishes  two  types  of  complaints:  formal  &  non-‐formal.  Pursuant  to  the  definitions  
set  out  in  chapter  9  of  the  FOM,  a  formal  complaint  must:  

•   Assert  an  imminent  danger,  a  violation  of  the  Act,  or  a  violation  of  an  OSHA  standard  exposes  
employees  to  a  potential  physical  or  health  harm  in  the  workplace  

•   Be  reduced  to  writing  or  submitted  on  an  OSHA  complaint  form  
•   Be  signed  by  at  least  one  current  employee  or  authorized  employee  representative.    

In  addition,  a  non-‐formal  complaint  is  defined  as:  “Any  complaint  alleging  safety  or  health  violations  that  
does  not  meet  all  of  the  requirements  of  a  formal  complaint  and  does  not  come  from  one  of  the  sources  
identified  under  the  definition  of  a  Referral…”  (information  based  on  the  direct  observation  of  a  
compliance  safety  and  health  officer  (CSHO);  from  sources  including  NIOSH,  state  programs,  federal  
OSHA,  consultation  and  state  or  local  health  departments,  as  well  as  safety  and/or  health  professionals  
in  other  agencies;  made  by  a  whistleblower  investigator;  other  government  agency  referral  including  
federal,  state  or  local  government  agencies  or  their  employer;  media  report;  and  employer  reported  
referral).    

   Per  section  I.C.,  an  inspection  is  normally  warranted  if  at  least  one  of  the  conditions  below  is  
met:  

•   A  valid  formal  complaint  is  submitted.    
•   Information  received,  meeting  the  criteria  of  a  formal  complaint,  alleges  a  recordkeeping  

deficiency  that  indicates  the  existence  of  a  potentially  serious  safety  or  health  violation.    
•   Information  alleges  that  a  permanently  disabling  injury  or  illness  has  occurred  as  a  result  of  the  

complained  of  hazard(s),  and  there  is  reason  to  believe  that  the  hazard  or  related  hazards  still  
exist.    

•   The  information  alleges  that  an  imminent  danger  situation  exists  (defined  in  Chapter  11  of  the  
FOM)  

•   The  information  concerns  an  establishment  and  an  alleged  hazard  covered  by  a  local,  regional,  
state,  or  national  emphasis  program.    

•   The  employer  fails  to  provide  an  adequate  response  to  an  injury,  or  the  individual  who  provided  
the  original  information  provides  further  evidence  that  the  employer’s  response  is  false  or  does  
not  adequately  address  the  hazard(s).  The  evidence  must  be  descriptive  of  current,  on-‐going,  or  
recurring  hazardous  conditions.    



  

17  
  

•   The  establishment  that  is  the  subject  of  the  information  has  a  history  of  egregious,  willful,  
failure-‐to-‐abate,  or  repeated  citations  within  the  State  during  the  past  three  years.    

•   A  whistleblower  investigator  or  Regional  Supervisory  Investigator  requests  that  an  inspection  be  
conducted  in  response  to  an  employee’s  allegation  that  the  employee  was  discriminated  against  
for  complaining  about  safety  or  health  conditions  in  the  workplace,  refusing  to  perform  an  
allegedly  dangerous  job  or  task,  or  engaging  in  other  activities  related  to  occupational  safety  or  
health.    

•   If  an  inspection  is  scheduled  or  has  begun  at  an  establishment  and  a  complaint  or  referral  that  
would  normally  be  handled  via  inquiry  is  received,  that  complaint  or  referral  may,  at  the  
Administrator’s  discretion,  be  incorporated  into  the  scheduled  or  ongoing  inspection.  If  such  a  
complaint  is  formal,  the  complainant  must  receive  a  written  response  addressing  the  complaint  
items.    

•   If  the  information  gives  reasonable  grounds  to  believe  that  an  employee  under  18  years  of  age  is  
exposed  to  a  serious  violation  of  a  safety  or  health  standard  or  a  serious  hazard,  an  onsite  
inspection  will  be  initiated  if  the  information  relates  to  construction,  manufacturing,  agriculture,  
or  other  industries  as  determined  by  the  Administrator.    

Per  section  I.H.,  the  procedures  for  an  inspection  are  as  follows:    

1.   Upon  receipt  of  a  complaint  or  referral,  the  Labor  Commissioner  (or  his  or  her  designee)  
will  evaluate  all  available  information  to  determine  whether  there  are  reasonable  
grounds  to  believe  that  a  violation  or  hazard  exists.  

a.   If  necessary,  reasonable  attempts  will  be  made  to  contact  the  individual  who  
provided  the  information  in  order  to  obtain  additional  details  or  to  clarify  issues  
raised  in  the  complaint  or  referral.    See  the  Complaint  Questionnaire  beginning  
on  page  9-‐15.  

b.   The  Labor  Commissioner  or  designee  may  determine  not  to  inspect  a  facility  if  
he/she  has  a  substantial  reason  to  believe  that  the  condition  complained  of  is  
being  or  has  been  abated.  

2.   Despite  the  existence  of  a  complaint,  if  the  Labor  Commissioner  or  designee  believes  
there  is  no  reasonable  grounds  that  a  violation  or  hazard  exists,  no  inspection  or  inquiry  
will  be  conducted.  

a.   Where  a  formal  complaint  has  been  submitted,  the  complainant  will  be  notified  
in  writing  of  OSHA's  intent  not  to  conduct  an  inspection,  and  the  reasoning  
behind  the  determination  according  to  Iowa  Code  88.6(5).    The  justification  for  
not  inspecting  will  be  noted  in  the  case  file.    

Other  than  the  complaint  against  Manatt’s  on  May  27,  2020,  an  IA  OSHA  employee  has  
never  attempted  to  contact  any  III  FFC  employee  to  obtain  additional  details  

  or  to  clarify  issues  raised  in  the  complaint  or  referral.  
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b.   In  the  event  of  a  non-‐formal  complaint  or  referral,  if  possible,  the  individual  
providing  the  information  will  be  notified  by  appropriate  means  of  OSHA's  
intent  not  to  conduct  an  inquiry  or  inspection.  The  justification  for  not  
inspecting  or  conducting  an  inquiry  will  be  noted  in  the  case  file.  

  

3.   If  the  information  contained  in  the  complaint  or  referral  meets  at  least  one  of  the  
inspection  criteria  listed  in  Paragraph  I.C.  of  this  chapter,  Criteria  Warranting  an  
Inspection,  and  there  are  reasonable  grounds  to  believe  that  a  violation  or  hazard  exists,  
the  Office  is  authorized  to  conduct  an  inspection.  

a.   If  appropriate,  the  Office  will  inform  the  individual  providing  the  information  
that  an  inspection  will  be  scheduled  and  that  he  or  she  will  be  advised  of  the  
results.  

b.   After  the  inspection,  the  Office  will  send  the  individual  a  letter  addressing  each  
information  item,  with  reference  to  the  citation(s)  or  a  sufficiently  detailed  
explanation  for  why  a  citation  was  not  issued.  

  

Whether  the  III  FFC’s  complaints  are  considered  formal  or  non-‐formal  by  IA  OSHA,    
the  III  FFC  has  never  received  any  written  notification  of  IA  OSHA’s  intent  to  not  conduct  an  

inspection,  when  no  inspection  has  been  performed.  However,  IA  OSHA  has  always  
performed  an  inquiry  in  response  to  III  FFC  complaints.  

IA  OSHA  has  never,  to  the  III  FFC’s  knowledge,  performed  an  inspection  in  response  to  a  
complaint  submitted  by  our  organization.    

However,  with  respect  to  complaints  submitted  alleging  a  hazard  covered  by  a  local,  
regional,  state,  or  national  emphasis  program,  III  FFC  complaints  meet  the  criteria  

warranting  an  inspection,  as  defined  in  Paragraph  I.C.5.  of  Chapter  9.    
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From: Sawvel, Russell <russell.sawvel@iwd.iowa.gov> 
Sent: Monday, August 24, 2020 2:23 PM
To: Dylan Parker <DParker@iiiffc.org>
Subject: Re: Silica OSHA Complaint - Manatt's - Davenport, IA

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

The complaint number is 1648934

OSHA.gov is a good resource for definitions, https://www.osha.gov/as/opa/worker/danger.html

Russell Sawvel
Senior Industrial Hygienist
Iowa Division of Labor
150 Des Moines Street
Des Moines, IA 50309
515-725-5601



On Mon, Aug 24, 2020 at 1:14 PM Dylan Parker <DParker@iiiffc.org> wrote:

Russ,

Can you provide me with a rationale as to why you have determined this to not be an imminent danger? Was your
determination made in accordance to Chapter 11 of Iowa OSHA’s Field Operations Manual?

Thank you,

Dylan

From: Sawvel, Russell <russell.sawvel@iwd.iowa.gov> 
Sent: Monday, August 24, 2020 1:08 PM
To: Dylan Parker <DParker@iiiffc.org>
Subject: Re: Silica OSHA Complaint - Manatt's - Davenport, IA

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you
recognize the sender and know the content is safe.

Good Afternoon Mr. Parker,

I do not believe this is an imminent danger. 

Previously, complaint number 1602876 with Manatts in Clinton, IA was in regards to concrete dust and silica. 

I will provide a complaint number for the new complaint with Manatts in Davenport. You may wish to follow-up
in regards to the inspection number.

Russell Sawvel
Senior Industrial Hygienist
Iowa Division of Labor
150 Des Moines Street
Des Moines, IA 50309
515-725-5601

On Mon, Aug 24, 2020 at 11:33 AM Dylan Parker <DParker@iiiffc.org> wrote:

Hello,



Please see attached complaint form and pictures documenting a violation of OSHA standard 1926.1153, exposing two
employees of Manatt’s, Inc. to respirable crystalline silica in Davenport, Iowa. Please note, our organization filed an OSHA
complaint against Manatt’s, Inc. for this same violation on May 27, 2020 in Clinton, Iowa. Additionally, Manatt’s, Inc. is
currently under investigation by Iowa OSHA for a fatality that occurred in Bettendorf, Iowa earlier this year. Due to the repeat
violation(s) and national emphasis program regarding silica exposure, can we expect this complaint to be treated as an
imminent danger and an investigation—not a phone & fax—to take place by Iowa OSHA?

Let me know if you have any questions or require more information from me. I respectfully request to remain informed of
Iowa OSHA’s investigation and would appreciate a summary of your findings after it has been closed.

Thank you,

Dylan Parker, Construction Analyst

Indiana, Illinois and Iowa Foundation for Fair Contracting

6170 Joliet Road, Suite 200

Countryside, IL 60525

Cell: (708) 341-0111

dparker@iiiffc.org

________________________________________

Mission: We power Iowa’s possibilities by connecting workers to opportunities and employers to workforce solutions.

NOTICE: This email may contain confidential information, or be otherwise exempt from disclosure under applicable law. If you are not the addressee or you have
received this email in error, please advise me immediately by reply email, keep the contents confidential, and immediately delete the message and any attachments
from your system. Views or opinions presented in this email are solely those of the author and do not necessarily represent those of Iowa Workforce Development.
Iowa Workforce Development is committed to providing equal access to all services, programs and activities in accordance with the Americans with Disabilities Act.
You or your representative may request accommodations via phone, email, in person, or another method. Requests must be received three business days prior to
event dates.

________________________________________

Mission: We power Iowa’s possibilities by connecting workers to opportunities and employers to workforce solutions.

NOTICE: This email may contain confidential information, or be otherwise exempt from disclosure under applicable law. If you are not the addressee or you have
received this email in error, please advise me immediately by reply email, keep the contents confidential, and immediately delete the message and any attachments
from your system. Views or opinions presented in this email are solely those of the author and do not necessarily represent those of Iowa Workforce Development. Iowa
Workforce Development is committed to providing equal access to all services, programs and activities in accordance with the Americans with Disabilities Act. You or
your representative may request accommodations via phone, email, in person, or another method. Requests must be received three business days prior to event dates.
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